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the trial court

properly admtted under MRE 803(24) the victinms hearsay

statenment made to a social worker that

def endant sexually

abused her. The statenent did not qualify for adm ssi on under

MRE 803A, the tender-years rule.

We conclude that the trial court properly admtted the

st at enent . MRE 803(24) permts the adm ssion of hearsay

statenments that narrowy m ss the categorical exceptions of



MRE 803, but satisfy the requirenments of MRE 803(24), under

circunstances such as those present in this case.

Accordingly, we affirmthe judgnment of the Court of Appeals.
. FACTUAL AND PROCEDURAL BACKGROUND

A jury convicted defendant of three counts of first-
degree crimnal sexual conduct, sexual penetration of avictim
under thirteen years of age (CSC1I1). MCL 750.520b(1)(a). The
Court of Appeals affirmed the convictions.

A. THE TRI AL COURT

In the trial court, the prosecution charged defendant
with the sexual assaults of a seven-year-old boy (DD) and his
five-year-old sister (AD) in the autum of 1998. Defendant
lived in a home wth the children, their nother, her
ex- husband, and anot her i ndividual .

Before trial, the prosecutor noved to admit the testinony
of Angel a Bowran, a chil d-protective-services specialist with
the Family Independence Agency (FlA). During the hearing,
Bowran testified that she had visited DD at his elenentary
school after the FIA received an anonynous report that the
children's nother was physically abusing them

In the course of their conversation, Bowran asked DD to
nane the nmenbers of his household. He nanmed defendant as a
rel ative and spontaneously told Bowran that defendant was
doing "nasty stuff" to him

Bowran further testified that, when she asked DD what he
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meant by nasty stuff, he was initially guarded, but, then,
made the foll ow ng statenent:

[ Def endant] would cone into his room which
[DD] shared with his sister [AD] and dis--—-totally
di srobed, and take off his clothes, which would be
a shirt, an underwear--some underwear or pajanas
bottons, if he were wearing them and get on top of
[DD]. And | ask--1 asked himto describe now-- at

the tinme, because | wasn't prepared for this
interview, | didn't have any anatomi cally correct
dolls or anything, so | ask him to show--to

denonstrate to the best of his ability what he was
descri bi ng.

Bowran rel ated the details of this and nunerous ot her specific
i nstances of defendant's abuse as DD had reveal ed themto her.

The prosecution conceded that DD s statenent to Bowran
was not adm ssible under the tender-years exception to the
hearsay rule, MRE 803A, because it was his second statenent
about the abuse. Defendant argued that MRE 803A "covers the
field," meaning that, if a statenent falls in the category of
a tender-years statenment and is inadm ssible under MRE 803A,
it cannot be admitted under MRE 803(24).

The trial court rejected defendant's argunment and
adm tted the evidence under MRE 803(24). In ruling that DD s
statenments satisfied the requirenents of MRE 803(24), the
court stated:

[I]n the Court's opinion there are severa

I ndicia of trustworthiness in the statenents given

by [DD] to Mss Bowman. First is the spontaneity

of [DDs] first statenents to Mss Bowman.

Recal | --- The Court's [sic] heard the testinony, that

M ss Bowran was not there to talk about sexual
abuse, she was there to tal k about physical abuse.
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| would also note that as far as this Court's
record is concerned [DD and AD s nother] did not
know that her child was going to be interviewed on
October 27. Accordingly, there doesn't appear to
be anything on the record here which would
establish that sonehow [ DD] was prepped by sonebody
to mouth sentences to Mss Bowran that were not
true. Mss Bowran first inquired of [DD] about
physi cal abuse. Then, [DD,] and in this Court's
opinion this is inportant, not in response to any
guestioning by Mss Bowran regardi ng sexual abuse,
spont aneously spoke about abuse---sexual abuse by
the defendant. It's clear that [DD] spoke fromhis
personal know edge. And, as her duty as a
protective service worker, Mss Bowran inquired
further. Now, M ss Bowran's qualifications to
interview children were obvious from the record

She is aware of how to . . . interview children.
She testified that she avoided |eading questions
and avoided other pitfalls of questioning young
children. And the Court finds that she was totally
aware how to get truthful information from [DD].
The Court finds that the record and the dynam cs of
t hi s exchange between M ss Bowran and [ DD|] provi ded
a form [sic] that an accurate statenent would be
uttered by [DD . The Court finds no plan of
falsification by [DD] under the circunstances in
the record that | have before nme, and no--and | do
find a lack of notive to fabricate on the child's
part . The Court also notes that Mss Bowman
testified, and | believe her testinony, she had no
preconcei ved notion that anything of a sexual
nature occurred when she wal ked into the room on
Cct ober 27, [19]97. Indeed, as |'ve stated before,
she was there to tal k about physical abuse.

* * %

Accordingly, the Court finds--from the
totality of the circunstances here, |1 find the
required trustworthiness guarantees that [MRE]
803(24) requires.

B. THE COURT OF APPEALS
On appeal , defendant again contended that DD s statenent

t o Bowman was not adm ssi bl e under MRE 803(24). He urged that



the Court adopt what has been dubbed the "near-m ss" theory,
which "maintains that a hearsay statenent that is close to,
but that does not fit precisely into, a recognized hearsay
exception is not admssible under [the residual hearsay
exception.]" United States v Deeb, 13 F3d 1532, 1536 (CA 11,
1994) .

The Court of Appeals rejected the near m ss-theory and
defendant’'s narrowinterpretati on of MRE 803(24) and, i nstead,
adopted the approach taken by the United States Court of
Appeal s for the Eighth Grcuit in United States v Earles, 113

F3d 796 (CA 8, 1997):

The neaning of the catch-all's "specifically
covered" |anguage has caused considerabl e debate.
See, e.Q., McKethan v United States, 439 US 936; 99
S G 333; 58 L Ed 2d 333 (1978) (Justices Stewart
and Marshall dissenting fromthe Court's denial of
wits of certiorari and contending that the Court
shoul d resolve the circuit split on this issue[.]).
However, the majority of circuit courts have held
that the phrase "specifically covered® means only
that if a statenent is admissible under one of the
prior exceptions, such prior subsection should be
relied upon instead of [the residual hearsay
exception]. If, on the other hand, the statenent
| S inadmissible under the other exceptions, these
courts allow the testinony to be considered for
adm ssion under [the residual hearsay exception].
[248 Mch App 282, 292; 639 Nd 815 (2001),
gquoting Earles, supra at 800 (enphasis in 248 M ch

App 292).]

Def endant next argued that DD s statenent did not neet
two of the requirenments of MRE 803(24). Specifically, (1) the
evi dence di d not possess "equi val ent circunstantial guarant ees

of trustworthiness” and (2) it was not nore probative than
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DD s first statenent about the abuse, which was nmade to his
not her before the Bowran interview

The Court of Appeals rejected the first challenge,
stating that it agreed with the trial court's "thorough and
wel | -reasoned assessnent that DD s statement inplicating
defendant in these crines contained anple 'circunstanti al
guar antees of trustworthiness' as required by MRE 803(24)."
248 M ch App 297. Regarding DD s statenents to his nother
t he panel found that

there is noindication in the record that either DD

or AD recounted the circunstances of the assaults

wWth the sane detail. Nor is there any indication

that their alleged statements to their nother

cont ai ned particul ari zed guar ant ees of

trustwort hi ness simlar to those regarding the

statement given to Bowman. |Indeed, when defense

counsel inquired of the nother during trial

regarding her know edge of +the alleged sexual

abuse, she indicated only that AD had told the

children's uncl e about the abuse, who in turn told

the nmother . . . ." [Id. at 299-300.]
Accordingly, the Court of Appeals affirmed the trial court's
adm ssi on of the evidence.

1. STANDARD OF REVI EW

The deci sion whether to admt evidence is within a tri al
court's discretion. This Court reverses it only where there
has been an abuse of discretion. People v Lukity, 460 M ch
484, 488; 596 NWd 607 (1999). However, the decision

frequently involves a prelimnary question of law, such as

whet her a rul e of evidence or statute precludes the adm ssion



of the evidence. W review questions of |aw de novo. 1Id.;
People v Starr, 457 Mch 490, 494; 577 NWd 673 (1998).
Therefore, when such prelimnary questions are at issue, we
will find an abuse of discretion when a trial court admts
evidence that is inadm ssible as a matter of law  Id.
[11. ANALYSI S

The M chigan Rules of Evidence contain two residual
exceptions: MRE 803(24) and MRE 804(b)(7). MRE 803(24), the
exception at issue here, provides:

(24) O her Exceptions. A statenent not
specifically covered by any of the foregoing
exceptions but having equivalent circunstantia
guarantees of trustworthiness, if the court
determines that (A) the statenment is offered as
evidence of a material fact, (B) the statenent is
nore probative on the point for which it is offered
than any other evidence that the proponent can
procure through reasonable efforts, and (C) the
general purposes of these rules and the interests
of justice wll best be served by adm ssion of the
statenent into evidence. However, a statenent nmay
not be admtted under this exception unless the
proponent of the statenent nakes known to the
adverse party, sufficiently in advance of the tri al
or hearing to provide the adverse party with a fair
opportunity to prepare to neet it, the proponent's
intention to offer the statenent and the
particulars of it, including the nane and address
of the declarant.

Thus, evidence offered under MRE 803(24) nust satisfy
four elenents to be admssible: (1) it nust have
circunstantial guarantees of trustworthiness equal to the
categorical exceptions, (2) it nust tend to establish a

material fact, (3) it nust be the nost probative evidence on



that fact that the offering party could produce through
reasonable efforts, and (4) its adm ssion nust serve the
interests of justice. Al so, the offering party nust give
advance notice of intent to introduce the evidence.

MRE 803(24) is nearly identical to FRE 807.1 "The
M chi gan Rul es of Evi dence were based on the Federal Rul es of
Evi dence." People v Kreiner, 415 M ch 372, 378; 329 NW2d 716
(1982). As aresult, Mchigan courts have referred to federa
cases interpreting rul es of evidence when there is a dearth of
related M chigan case law. See, e.g., People v VanderVliet
444 M ch 52, 60 n 7; 508 NV\2d 114 (1993); People v Welch, 226

M ch App 461, 466; 574 NW2d 682 (1997).

'FRE 803(24) contai ned one of the Federal Rul es' residual
exceptions until 1997. At that tinme, FRE 803(24) was conbi ned
wi th FRE 804(b)(5) and noved to FRE 807. FRE 807 provides:

A statenent not specifically covered by Rule
803 or 804 but having equivalent circunstanti al
guarantees of trustworthiness, is not excluded by
the hearsay rule, if the court determ nes that (A
the statenment is offered as evidence of a materi al
fact; (B) the statenent is nore probative on the
point for which it is offered than any other
evi dence which the proponent can procure through
reasonabl e efforts; and (C) the general purposes of
these rules and the interests of justice wll best
be served by admssion of the statenent into
evi dence. However, a statenment may not be admitted
under this exception unless the proponent of it
makes known to the adverse party sufficiently in
advance of the trial or hearing to provide the
adverse party with a fair opportunity to prepare to
neet it, the proponent's intention to offer the
statenent and the particulars of it, including the
nanme and address of the declarant.
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G ven that M chigan did not adopt residual exceptions to
its rules of evidence until 1996, there is little case |law
interpreting them Before this case, no M chigan court had
consi dered whet her evidence that is simlar to a categorical
hearsay exception could still be admtted under one of the
resi dual exceptions. Therefore, it is appropriate to consider
the federal courts' discussions of the issue.

A.  THE RESI DUAL EXCEPTI ONS AND THEI R APPLI CATI ON

I N "NEAR M SS" SI TUATI ONS

The residual exceptions are designed to be used as
safety valves in the hearsay rules. They will allow evidence
to be admtted that is not "specifically covered" by any of
the categorical hearsay exceptions under circunstances
dictated by the rules. Differing interpretations of the words
"specifically covered" have sparked the current debate over
the adm ssibility of evidence that is factually simlar to a
categori cal hearsay exception, but not adm ssible under it.?

1. THE NEAR-M SS THEORY

"The Near Mss theory . . . states that a piece of
hear say evi dence may be of fered only under the exception that
nost nearly describes it. If it is excluded under that

exception, it my not be offered under the residua

There i s no doubt, of course, that statenents conpletely
alien to any of the categorical exceptions nay be candi dates
for adm ssion under the residual exceptions.
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exceptions. ™ In re Japanese Electronic Products Antitrust
Litigation, 723 F2d 238, 302 (CA 3, 1983), rev'd on other
grounds Matsushita Electric Industrial Co, Ltd v Zenith Radio
Corp, 475 US 574, 580; 106 S Ct 1348; 89 L Ed 2d 538 (1986).
Judge Easterbrook gave a concise statenment of the rationale
behind the near-mss theory in his concurring opinion in
United States v Dent, 984 F2d 1453, 1465-1466 (CA 7, 1993):

[ The residual exception] reads nore naturally
if we understand the introductory clause to nean
that evidence of a kind specifically addressed
("covered") by one of the [categorical exceptions]
must satisfy the conditions laid down for its
adm ssion, and that other kinds of evidence not
covered (because the drafters <could not be
exhaustive) are admissible if the evidence is
approximately as reliabl e as evidence that woul d be
adm ssi bl e under the [categorical exceptions].

The United States District Court for the Eastern District
of Pennsylvani a described another basis for the theory in

Zenith Radio Corp v Matsushita Electric Industrial Co, Ltd,
505 F Supp 1190 (ED Penn, 1980):

The [near-nmiss theory] is al so supported by a
basi c principle of statutory construction, which we
find equally applicable to the Federal Rules of
Evi dence: that the specific controls the general.
As the Suprenme Court stated in Radzanower v Touche
Ross & Co, 426 US 148, 153, 48 L Ed 2d 540, 96 S O
1989 (1976):

"It is a basic principle of statutory
construction that a statute dealing with a narrow,
preci se, and specific subject is not subnerged by a
| ater enacted statute covering a nore generalized

spectrum "Where there is no clear intention
ot herw se, a specific statute wll not be
controlled or nullified by a general one,
regardl ess of the priority of enactnent.' Morton v
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Mancari, 417 US 535, 550-551 (1974)." [Ctations
omtted.]

In conformty with this rule we concl ude that

the residual exceptions cannot be invoked when

there is a specific exception which sets forth

conditions governing the adm ssibility of aclearly
defined category of hearsay evidence. [ Zenith,

supra at 1263 n 91 (discussing former FRE 803[ 24]

before the adoption of FRE 807).]

Thus, the near-m ss theory i s based on a broad readi ng of
the term "specifically covered.” Evidence is "specifically
covered" if there is a categorical hearsay exception dealing
wth the sanme subject nmatter or type of evidence
Accordi ngly, under the near-niss theory, a party could never
use a residual exception to adnmt evidence that was
i nadm ssi bl e under, but related to, a categorical exception.

For exanple, a strict application of this theory would
precl ude adm ssion of a business docunent unless it nmet the
requi renents of MRE 803(6). The residual exception would not
be available for it under any circunstances.

Al 'though the near-mss theory would sinplify the
resol uti on of di sputes regardi ng the adm ssi on of hearsay, few

courts in the nation have adopted it. Those that have done so

have softened the rule.® Even the Zenith court declined to

3See United States v Mejia-Valez, 855 F Supp 607, 617-618
(ED NY, 1994)(holding that defendant could not use the
residual exception to admt hearsay statenments from an
avai | abl e declarant when the covered exception required
unavai lability); In re Fill, 68 BR 923, 931 (SD NY,
1987) (hol ding that "highly unusual case[s]" may be exenpted
fromthe near-mss theory).
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hol d that the residual exception could never be used to adm t
evidence that fell within a categorical exception, but was
i nadm ssi bl e under it:

Sonme of the . . . specific hearsay exceptions
simlarly apply to a clearly defined category of
evidence, and we would follow the "near mss"
doctrine with respect tothem. . . if the evidence
before us were within those categories. E. g., Rule
803(18) (learned treatises); Rule 803(22) (judgnent
of previous conviction.)

However, nost of the hearsay exceptions which
plaintiffs invoke are not of this type. They do
not apply to a clearly defined category of
evidence, as the forner testinony exception does.
Instead, they apply to a relatively anorphous
category of evidence which is delimted solely by
the requirenents set forth in the rule itself. For
i nstance, the business records exception applies to

any " menor andum report, record, or dat a
conpilation, in any fornf which satisfies certain
additional requirements. . . . We do not see how

the '"near miss" doctrine which defendants urge

could practically be applied to those rules,

without negating the residual exceptions

altogether, a result which is plainly contrary to

the intent of Congress. [Id. at 1264 (enphasis

added), accord Acme Printing Ink Co v Menard, Inc,

812 F Supp 1498, 1527 (ED Ws, 1992).]

2. REJECTING THE NEAR-M SS THEORY

The great majority of courts have rejected the near-mss
theory by interpreting the residual exception to onmt as
"specifically covered" only those hearsay statements
admissible under a categorical exception. A statenent not
adm ssi ble under the categorical exceptions would not be

"specifically covered" by those exceptions, and thus coul d be

a candidate for adm ssibility under the residual exceptions.
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In United States v Clarke,* the United States Court of
Appeals for the Fourth Circuit explained the rationale for
rejecting the near-mss theory.

Appel | ant asks us to construe "not
specifically covered" narrowy, limting [the
resi dual exceptions] to cases in no way touched by
one of the [categorical] exceptions. According to
appellant, admtting testinony that was a "near
m ss” under 804(B) (1) would undermine the
protections of the evidentiary rules, as well as
violate the Sixth Anendnment's Confrontation Cl ause.

We di sagree. Appellant's view of "not
specifically covered" would effectively render [the
residual exception] a nullity. The plain neaning,
and the purpose, of [the residual exception] do not
permt such a narrow reading. We believe that
"specifically covered”" means exactly what it says:
if a statement does not meet all of the
requirements for admissibility under one of the
prior exceptions, then it 1is not '"specifically
covered." United States v. Fernandez, 892 F2d 976,
981 (11th Cir. 1989). This reading is consistent
with the purposes of [the residual exception].
That rule rejects formal categories in favor of a
functional inquiry into trustworthiness, thus
permtting the adm ssion of statenents that fail
the strict requirenents of the prior exceptions,
but are nonethel ess shown to be reliable. If we
were to adopt appellant's reading of the rule, we
would deprive the jury of probative evidence
relevant to the jury's truth-seeking role.

* % %

To adopt the "near mss" theory would create
an odd situation where testinony that was equally
trustworthy woul d be distinguishable based nerely
on its proximty to a specified exception. For
instance, in United States v Ellis, 951 F.2d 580
(4th Gr. 1991), this circuit approved the
adm ssion of the statenent made by a | at er - deceased
witness pursuant to a plea agreenent under

“2 F3d 81 (CA 4, 1993).
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804(b)(5), even though that statenment was very
different from any of the specified exceptions.
Gven our holding in Ellis, it would contradict
common sense to exclude equally reliable testinony
here sinply because it fell closer to one of the

specified exceptions. W thus reject the

"near

m ss" theory of interpreting Fed. R Evid. 803(24)
and 804(b)(5). [Clarke, 2 F3d 83-84 (enphasis
added) (discussing the former residual exceptions

before the adoption of FRE 807). ]

The United States Court of Appeals for the Sixth Grcuit

followed suit in United States v Laster,® stating:

Al though some courts have held that if
proffered evidence fails to neet the requirenents
of the Fed. R Evid. 803 hearsay exception, it
cannot qualify for adm ssion under the residual
exception, the court declines to adopt this narrow

interpretation of Fed. R Evid. 807 as suggested by
defendants. Rather, this court interprets Fed. R
Evid. 807, along with the ngjority of circuits, to
nmean that "if a statenent is adm ssible under one
of the hearsay exceptions, that exception should be
relied on instead of the residual exception.” 5
Jack B. Weinstein & Margaret A. Berger, Winstein's
Federal Evidence 8§ 807.03(4) (2d ed. 2000). e
endorse the reasoning in United States v Earles,
113 F3d 796 (8th GCir, 1997), which held that "the
phrase 'specifically covered [by a hearsay
exception] neans only that iif a statenent is
adm ssi bl e under one of the [residual] exceptions,
such [] subsection should be relied upon"” instead
of the residual exception. Id. at 800 (enphasis in
original). Therefore, the analysis of a hearsay
statenment should not end when a statenent fails to
qualify as a prior inconsistent statenment, but
shoul d be evaluated under the residual hearsay
exception. [Laster, 258 F3d 530.]

Inthis case, the Court of Appeals foll owed t he wei ght of

the authority and rejected the near-m ss theory.

Because we

agree that the | anguage of the rul e does not support the near-

5258 F3d 525 (CA 6, 2001).
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m ss theory, we affirmthe judgnent of the Court of Appeals.
3. OUR APPROACH TO THE RESI DUAL EXCEPTI ON

W agree with the mpjority of the federal courts and
concl ude that a hearsay statenent is “specifically covered” by
anot her exception for purposes of MRE 803(24) only when it is
adm ssi bl e under that exception. Therefore, we decline to
adopt the near-mss theory as part of our nethod for
determ ni ng when hearsay statenents nay be adm ssi bl e under
MRE 803(24).

In our view, the argunents in favor of the near-mss
t heory are unpersuasive and do not conformto the | anguage of
the rule. Random House Webster’s College Dictionary (1995)
defines "cover" as "8. to deal with or provide for; address:
The rules cover working conditions." (Enphasis in original.)
Therefore, a rule concerning the sane subject nmatter as a
pi ece of evidence, or froma simlar source, arguably coul d be
said to "cover" that evidence.

If the rule applied to all evidence not "covered" by
other exceptions, the near-mss theory wuld be nore

per suasi ve.® However, the rule nodifies the term "covered"

*W do not hold, however, that simlarity in subject
matter or scope leads to the conclusion that a particular
exception "covers" evidence; we sinply note that the near-m ss
t heory woul d be nore persuasive if the resi dual exception used
the term"covered" alone rather than "specifically covered."
In fact, we note that at | east one commentator has stated that
a statenent is not "covered" by an exception if it is not
adm ssi bl e under that exception:
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with the adjective "specifically.” Hence, nore than sinple
"coverage" is required. Black's Law Dictionary (7th ed)

defines "specific" as "1. O, relating to, or designating a

particular or defined thing;, explicit . . . . 2. O or
relating to a particular nanmed thing. . . . 3. Conformable to
specific requirements . . . ." (Enphasis added.)

Reading the words "specifically covered" together and
giving each its nornmally understood nmeani ng, we concl ude t hat
to be "specifically covered" requires more than to be

"covered." Since "specific" can nmean "conformable to specific

Judge East er brook' s literalism whi | e
I ngeni ous, assunes bot h an unconvincing clarity and
a peculiar meaning of "covered."?™ H's conplaint
that the authors of the rule did not use the term
"adm ssi bl e" ignores the fact t hat hear say
exceptions do not make evidence adm ssible. It nmay
be inadm ssible wunder other rules (such as
rel evancy rul es), acts of Congress, or the
Constitution.

156 The Webster's dictionary lists 23 neanings
of the term "cover,"” including "to have width or
scope enough to include or enbrace.” Webster's
Third New I nternational Dictionary, 524 (1986). It
does not nmean "is somewhat simlar to," which seens
to be the nmeani ng ascri bed by Judge Easterbrook to
the rule's "specifically covered" |anguage.

[ Robi nson, From Fat Tony and Matty the Horse to the sad case

of A.T.: Defensive and offensive use of hearsay evidence in
criminal cases, 32 Hous L R 895, 917 (1995).]

_ Moregver, although not deciding the neani ng of "covered"
in the rule, we note that "specifically covered" nust nean

nore than "covered,” no matter what neaning is given to the
latter term

16



requi renments” and "cover" can mnmean "addressing" or "dealing
with," we understand that a statenment is only "specifically
covered"” by a categorical exception when it is conformable to
all the requirements of that categorical exception.’ To hold

ot herwi se woul d read "specifically" out of the rule.?

" The dissent notes that the drafters of the rule used
the phrase "specifically covered" rather than "specifically
adm ssible.” In our view, this termnology nerely reflects
that a statenent satisfying all requirenents of a categorica
exception and, thus, adm ssi bl e under that exception may sti l
be inadm ssible for other reasons. For exanple, a statenent
t hat woul d be adm ssi bl e under t he excited-utterance exception
may nonethel ess be inadmssible if its probative value is
substantially outwei ghed by the danger of unfair prejudice.
See MRE 403. This is why MRE 803 begins, "The follow ng are
not excluded by t he hearsay rule,” rather than, "The fol |l ow ng
are admissible. (Enphasis added.) See also n 6. Notably, the
di ssent does not provide an alternate construction of the
resi dual exception to support the near-m ss theory, but relies
on the history surroundi ng the Congressi onal enactnment of the
rul es.

8Accord Fenner, The residual exception to the hearsay
rule: The conplete treatnent, 33 Creighton L R 265, 274-275
(2000) :

Specific is defined as ®“a: constituting or
falling into a specifiable category b: sharing or
bei ng those properties of sonething that allow it
to be referred to a particular category.”
[ Merriam Webster's Collegiate Dictionary CD ROV
(Zane Pub. Co. 1996).] "Specifically covered" by
one of those exceptions in 803 or 804, then, seens
to mean falling within one of those exceptions. It
does not seem to nean falling outside the
exception. No matter how close it canme, a mss is
still a mss. This seens to be the plain neaning
of the rule, as witten.

That is, each exception has certain
foundational elenents, and if there is sufficient
evi dence of each foundational elenment for any one
exception then the statenent is "specifically
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We al so disagree with the Zenith court that interpreting
the residual exceptions in this manner will "nullify" the
categorical exceptions. | ndeed, by their own |anguage the
resi dual exceptions cannot apply to statenents adm ssible
under the other exceptions. Moreover, the requirenents of the
exceptions are stringent and will rarely be nmet, alleviating
concerns that the residual exceptions will "swallow' the
cat egorical exceptions through overuse.

W stress that this interpretation of the residual
excepti ons does not subvert the purpose of the hearsay rul es.
Each of the categorical exceptions requires a quantum of
trustworthiness and each reflects instances in which courts
have historically recogni zed that the required trustworthi ness

is present.?® The residual exceptions require equivalent

covered" by the exception. It is specifically
covered by this exception whether it fits under any
ot her exception or not. And, if one of the

foundational elements is mssing, then it is not
"specifically covered" by this exception—o matter
how close it cones. In fact, in this latter
situation, the statenment is specifically not
covered by the barely m ssed exception.

°The di ssent and proponents of the near-niss theory treat
t he recogni zed exceptions |ike hernetically seal ed, insular

cat egori es. However, nmany of the exceptions overl ap. A
present-sense inpression under MRE 803(1) could also be an
excited utterance under MRE 803(2). Does a statenent that

"nearly mssed" being a present-sense inpression, but was
admtted as an excited utterance, underm ne t he hearsay rul es?
No, because the statenent still had equival ent guarantees of
trustwort hi ness.

Mor eover, the overlap anobng the categorical exceptions
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guar ant ees of trustworthiness. Thus, if a near-m ss statenent
is deficient in one or nore requirenents of a categorical
exception, those deficiencies nust be nmade up by alternate
i ndicia of trustworthiness. To be admtted, residual hearsay
must reach the same quantum of reliability as categorica
hearsay; sinply it nust do so in different ways.?'®

Thus, we affirmthat the residual exceptions nmay be used
to admt statenents that are simlar to, but not adm ssible
under, the categorical hearsay exceptions. Next, we turn our
attention to the requirenments of the residual exceptions
t hensel ves. W focus on MRE 803(24), the applicabl e exception
in this case.

The | anguage of MRE 803(24) provides substantial gui dance
in determ ning the proper nethod of analysis. As we noted
above, the rule contains four elements. To be adm tted under
MRE 803(24), a hearsay statenent nust: (1) denonstrate

ci rcunst anti al guarantees of trustworthiness equivalent tothe

further underm nes the near-m ss theory because one could
always argue that a statenent is generally addressed by one of
t he categorical exceptions. For exanple, under the near-m ss
theory, nearly any explanation or description could be
"specifically covered" by the present-sense inpression
exception.

we fail to wunderstand why achieving equivalent
guar antees of trustworthiness through alternate neans nmakes a
resi dual hearsay statenent |ess reliable than a statenment that
sati sfies a categorical exception. The categorical exceptions
provi de prescribed ways to assess hearsay; we do not accept
that they are the only ways in which that assessnment can be
made.
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categorical exceptions, (2) be relevant to a material fact,
(3) be the nost probative evidence of that fact reasonably
avai lable, and (4) serve the interests of justice by its
adm ssi on.

The first and nost inportant requirement is that the
proffered statenment have circunstanti al guar antees  of
trustwort hi ness equi val ent to t hose of the categorical hearsay
exceptions. As the United States Court of Appeals for the
Fourth Circuit noted in Clarke, "the inquiry into
trustworthiness aligns with the inquiry denmanded by the
Confrontation C ause, which requires courts to exam ne the
"totality of the circunstances that surround t he maki ng of the
statenment’ for "particul arized guar ant ees of

t rustwort hi ness. Clarke, supra at 84. Thus, courts should
consider the "totality of the circunstances" surroundi ng each
statenent to determ ne whether equivalent guarantees of
trustwort hi ness exi st.

There is no conplete list of factors that establish

whet her a statenent has equi val ent guar ant ees of

trustwort hi ness.** However, the Confrontation C ause forbids

“'n discussing the trustworthiness requirenent, the
Federal Rul es of Evidence Manual states:

There are certain standard factors all courts
consider in evaluating the trustworthiness of a
decl arant's statenment under the residual exception.
These i ncl ude:
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(1) The rel ationshi p between the decl arant and
the person to whom the statenent was nade. For
exanpl e, a statenent to a trusted confidante should
be considered nore reliable than a statenent to a
total stranger.

(2) The capacity of the declarant at the tine
of the statenent. For instance, if the decl arant
[were] drunk or on drugs at the tine, that would
cut against a finding of trustworthiness .

(3) The  personal trut hful ness  of t he
decl ar ant . If the declarant is an untruthful
person, this cuts against admssibility, while an
uni npeachabl e character for veracity cuts in favor
of admtting the statenment. The governnment cannot
seriously argue that the trust due an isolated
statenment should not be colored by conpelling
evi dence of the lack of credibility of its source:
al though a checkout aisle tabloid mght contain
unvarni shed truth, even a devotee would do well to
viewits clains with a nmeasure of skepticism

(4) \Wether the declarant appeared to
carefully consider his statenent.

(5) \Whether the declarant recanted or
repudi ated the statenent after it was nmade.

(6) Whether the declarant has nade other
statenents t hat were either consi st ent or
inconsistent wwth the proffered statenent.

(7) Whether the behavior of the declarant was
consistent with the content of the statenent.

(8 \Whether the declarant had personal
knowl edge of the event or condition descri bed.

(9) Whether the declarant's nmenory m ght have
been inpaired due to the | apse of tinme between the
event and the statenent.

(10) Whether the statenment, as well as the

event described by the statenent, is clear and
factual, or instead is vague and anbi guous.
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the wuse of corroborative wevidence to determne the
trustworthiness of statenments offered under the residual
exception in crimnal cases if the declarant does not testify
at trial. Idaho v Wright, 497 US 805, 823; 110 S Ct 3139; 111

L BEd 2d 638 (1990).%* Beyond this limtation, courts should

(11) Whether the statement was nade under
formal circunstances or pursuant to formal duties,
such that the declarant would have been likely to
consi der the accuracy of the statenent when making
it.

(12) Whether the statenent appears to have

been made in anticipation of litigation and is
favorable to the person who nade or prepared the
st at enent .

(13) Whether the declarant was cross-exan ned
by one who had interests simlar to those of the
party agai nst whom the statenent is offered.

(14) Whet her the statenent was given
voluntarily or instead pursuant to a grant of
i mmunity.

(15) Whet her the declarant was a disinterested
bystander or rather an interested party. [Federal
Rul es of Evidence Manual (Matthew Bender & Co I nc,
2002), § 807.02(4) (citations omtted).]

The list is not intended to be all-inclusive, but to
provi de general guidelines.

2l f the declarant does testify at trial and is subject
to cross-exam nation, corroborative evidence may be used to
determ ne the trustworthi ness of statenents in crimnal cases.
The reason is that the Confrontation Clause is not inplicated.
United States v Owens, 484 US 554, 560; 108 S C 838; 98 L Ed
2d 951 (1988); United States v NB, 59 F3d 771 (CA 8, 1995).
Simlarly, in civil cases, corroborative evidence is always
appropriate. Larez v Los Angeles, 946 F2d 630, 643 n 6 (CA 9,
1991) .
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consider all factors that add to or detract from the
statenent's reliability.

The second requirenent is self-explanatory. To be
adm ssible under the residual exceptions, the proffered
statenents nust be directly relevant to a nmaterial fact in the
case. A material fact is "[a] fact that is significant or
essential to the issue or matter at hand.” Bl ack' s Law
Dictionary (7th ed).

The third requirenent is that the proffered statenent be

the nost probative evidence reasonably available to prove its

poi nt . It "essentially <creates a 'best evidence'
requirenent." Larez, supra at 644. This is a high bar and
will effectively limt use of the residual exception to

exceptional circunstances. For instance, nonhearsay evi dence
on a material fact will nearly always have nore probative
val ue t han hearsay st atenents, because nonhearsay derives from
firsthand know edge. Thus, the residual exception normally
will not be available if there is nonhearsay evidence on
poi nt .

The final requirenent is that adm ssion of the proffered
statement confornms to the "rules [of evidence] and serve the
interests of justice." Accordingly, a court may refuse to
admt a statenment into evidence, even though the first three
requi renents of the exception have been net. This may occur if

the court determnes that the purpose of the rules and the
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interests of justice wll not be well served by the
statenment's adm ssion. '

Finally, we note that the facts of each case determ ne
the answers to questions about the adm ssibility of evidence.
Here, the trial court did an exenplary job of making cl ear and
conci se findings onthe record. In order to facilitate review
in the future, we ask that courts faced with MRE 803(24)
qguestions of the type presented here make sinmlarly explicit
supportive findings on the record.

B. THE LOWER COURTS CORRECTLY APPLI ED
MRE 803(24) IN TH S CASE

W now turn to the facts of this case. In order to
i nvoke MRE 803(24), the proffered statenment nust "not [be]
specifically covered by any of the foregoing exceptions” of
VRE 803. VRE 803(24). As described above, we interpret
"specifically covered" to nean "adm ssible."” Defendant does
not assert that DD s statenent woul d be adm ssi bl e under any
of the MRE 803 categorical exceptions. Therefore, the
statenent is a proper candidate for adm ssibility under MRE

803(24) . 14

BIf a statement is otherwise adm ssible under the
resi dual exceptions, the interest-of-justice requirenent wll
not preclude its admssion for the sole reason that it is
hearsay. |If this were the case, the residual exceptions would
be rendered usel ess.

“Because we interpret "specifically covered" by an
exception to nean adm ssi bl e under that exception, we are not
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Wth respect to the rule's requirenents, there is no
di spute that the prosecution gave proper notice to defendant
of its intent to submt DD s hearsay statenents under MRE
803(24). Moreover, it cannot be disputed that DD s statenents
described the material facts of defendant's abusive acts.

The trial court made extensive findings on the record
regarding DD s statenent to Ms. Bowran and detail ed t he manner
in which it satisfied each el enent of MRE 803(24). The court
particularly elaborated on its findings regarding the
trustworthiness of the statenent, noting several tines that
its spontaneity and the fact it was unanticipated nmade it
particularly reliable.

The trial court also noted that the timng of the
statenent negated any notive to fabricate. No investigation
had begun when the statenment was made, and no one knew t hat
Ms. Bowman was to interview DD that day. Additionally, DD
spoke fromfirsthand know edge and in terns appropriate for a
child of his age. Under the "totality" of these
circunstances, the court concluded that the statenent had

ci rcunst anti al guarantees of trustworthiness equival ent to any

troubled by the proximty of DD s statement to MRE 803A. The
statenent is not adm ssible under 803A and is thus not
"specifically covered" by 803A. The fact that 803A, which
relates to the same subject matter as the proffered statenent
inthis case, is not a "foregoing" exception of MRE 803(24) is
thus irrelevant. None of the categorical hearsay exceptions
"specifically covers” DD s statenent.
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of the categorical exceptions.

The trial court next found that DD s statenent was the
nost probative evidence avail abl e concerni ng t he actual abuse.
DD did not anticipate the interview, and Ms. Bowran did not
intentionally elicit incrimnating information about sonmeone
ot her than the nother. M. Bowmran al so possessed the training
to make a proper assessnent of DD s credibility at the tine.

Def endant argues before this Court that DD s first
corroborative statenent, nmade to his nother, was nore
probative than his statenent to M. Bowran. However, the
record contains no information about what DD said to his
nother. Al that is known is that both parties stipul ated at
trial that DD s nother had asked him sone questions about
def endant's abuse before DD spoke to Ms. Bowman.!® |t is not
possi bl e to conpare the val ue of a statenment of known content
with a statenment of unknown content.

Moreover, the statement nmade to Ms. Bowran is nore
probative than DD s testinony at trial for the sane reasons
t hat underscore the tender-years rule. As tinme goes on, a
child' s perceptions beconme nore and nore influenced by the

reactions of the adults with whomthe child speaks. It is for

®The prosecution al so contends that DD s not her pronpted
this statement by repeatedly asking questions and that
def endant discovered this fact at trial through cross-
exam nation. As a result, the prosecution argues that DD s
first statement woul d not have been adm ssi bl e under MRE 803A
In any event because the statenent was not spontaneous.
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that reason that the tender-years rule prefers a child' s first
statenment over |ater statenents. By analogy, the child's
second statenent is preferable to still later statenents.
Simlarly, if DDs nother had a notive to induce her son to
lie, she woul d have had much nore opportunity to i nfluence him
before trial than before the Bowran interview *°

In aggregate, the trial court found that these
circunstances justified the adm ssion of DD s statenent under
MRE 803(24). The spontaneity of the interview, |ack of notive
tolie, and Ms. Bowran's interview ng nethods conbine to give
the statenent circunstantial guarantees of trustworthiness
equi val ent to the categorical exceptions. The unavailability
of DD's first statenent, the timng of the interview, and M.
Bowran's careful conduct in eliciting information make this
statenent the nost probative evidence of defendant's abusive
acts. Having found that DD's statenment net the first three
requirenents of MRE 803(24), the court concluded that
adm ssion would not endanger the interests of justice and
rul ed the statenment adm ssible.

W agree with the Court of Appeals and hold that (1) the
trial court properly analyzed DD s statenent under MRE

803(24), and (2) there was sufficient evidence to support the

*The prosecution also contests defendant's assertions
that DD s not her "coached"” DD by noting that, after the Bowran
interview, DD's nother told Bowran she did not believe DD s
story.
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trial court's findings. Consequently, we conclude that the
trial court did not abuse its discretion in admtting the
st at enent under MRE 803(24), even though the statenent was not
adm ssi bl e under MRE 803A.
' V.  CONCLUSI ON
The trial court properly admtted DD s statenment to Ms.

Bowran under MRE 803(24), although it did not qualify for
adm ssion under MRE 803A. Al the elenments of MRE 803(24)
were satisfied. Accordingly, there was no abuse of discretion
and we affirmthe decision of the Court of Appeals.

Marilyn Kelly

Maura D. Corrigan

El i zabeth A. Waver
St ephen J. Mar kman
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YOUNG J. (dissenting).

| disagree that evidence failing adm ssibility under one
of the enunmerated exceptions can nevertheless be admtted
under the catch-all exception, MRE 803(24). Because the
maj ority concludes otherwise, | respectfully dissent. | fully
acknow edge that | advocate a mnority position; however, |
believe that this position best conports with the text of the
resi dual hearsay exception as well as our tinme-honored
prohi bi ti on agai nst the adm ssion of hearsay evidence.

The rule against the admssibility of hearsay is a

venerabl e doctrine deeply rooted in our conmon |aw. The



princi ple has been called “a rule which may be esteemnmed, next
to jury trial, the greatest contribution of that em nently
practical |legal systemto the world s nethods of procedure.”?

Traditionally, witnesses were required to be present at
trial, be placed under oath, and be subject to cross-
exam nation in order to testify. Under those circunstances,
a witness’'s credibility, nmenory, perception, and narration
could be evaluated by the trier of fact. 2 MCorm ck,
Evi dence (5th ed), Hearsay Rule, 8§ 245, p 93. The rule
agai nst hearsay is designed to maintain the integrity of
Wi t ness testinony.?

Over the years, a nunber of exceptions to the general
rul e prohi biting the adm ssi on of hearsay have been devel oped.
Generally, the exceptions rest on the conclusion that the
ci rcunstances of the naking of particular statenent provide
circunstanti al guarantees of trustworthi ness. These

guar ant ees are found because the circunstances surroundi ng t he

! 5 Wgnore, Evidence (Chadbourn rev, 1974), § 1364, p
28. According to Wgnore, the prohibition agai nst hearsay
becane entrenched i n the common | aw bet ween 1675 and 1690. Id.
at 18.

2 “Hearsay testinmony is from the very nature of it
attended with all such doubts and difficulties and it cannot
clear themup. ‘A person who relates a hearsay is not obliged
to enter into any particulars, to answer any questions, to
solve any difficulties, to reconcile any contradictions, to
explain any obscurities, to renmove any anbiguities; he
entrenches hinmself in the sinple assertion that he was told
so, and |eaves the burden entirely on his dead or absent
author.’” MCorm ck, supra, quoting Coleman v Southwick, 9
Johns 45, 50 (NY, 1812).



making of the statenment mnimze or negate the hearsay
dangers, such as insincerity or failure of nenory.

In this case, the hearsay testinony at issue is
specifically covered by MRE 803A, but cannot be adm tted under
that exception because, as the state concedes, the evidence
was not the first corroborative statement regarding the
i nci dent. Accordingly, wunder the plain |anguage of MRE
803(24), the evidence is “specifically covered” by MRE 803A
and cannot be adm tted under MRE 803(24).°3

The approach advanced by the nmjority subverts our
hi storical prohibition against the adm ssion of hearsay
evi dence. In the majority view, evidence that is clearly
i nadm ssi bl e under one of the enunerated hearsay exceptions
gets a second chance at adm ssibility under the residua
exception if, anong ot her factors, “the interests of justice”,
MRE 803(24)(C), would be served by its adm ssion. The

criterion, particularly when coupled with the deferential

® MRE 803(24) provides:

Q her Excepti ons. A  statenent not
specifically covered by one of the foregoing
exceptions but having equivalent circunstantial
guarantees of trustworthiness, if the court
determines that (A) the statenment is offered as
evidence of a material fact, (B) the statenent is
nore probative on the point for which it is offered
than any other evidence that the proponent can
procure through reasonable efforts, and (C) the
general purposes of these rules and the interests
of justice will best be served by adm ssion of the
statenent into evidence. [Enphasis added.]
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abuse of discretion standard for appellate review?*
essentially renders the general prohibition against hearsay,
and the devel opnent of what hearsay is excepted and not
excepted, hollow and neani ngl ess.?

Against the nearly four hundred-year-old historical
devel opnent of our hearsay rules, it is clear that the
drafters of the rules did not intend a whol esal e tranpling of
t he enunerated hearsay exceptions when the federal residual
hearsay exceptions were enacted.® The advisory committee
noted that the residual exceptions “do not contenplate an
unfettered exercise of judicial discretion, but they do
provide for treating new and presently unanticipated
situations Wwhich denonstrate a trustworthiness within the
spirit of the specifically stated exceptions.”’

In this case, DD s statenent to Angel a Bowrman was not a

“*We reviewa trial court’s decision to admt or exclude
evi dence for an abuse of discretion. People v Starr, 457 M ch
490, 494; 577 NW2d 673 (1998); People v Bahoda, 448 M ch 261,
289; 531 NW2d 659 (1995).

> “The residuals are a ‘Trojan Horse' that has been set
upon the judiciary to weak havoc and to enascul ate the rule
agai nst hearsay. Advocates for the exception, |ike the fated
i nhabitants of ancient Troy, erroneously believed that the
exceptions could be adequately controlled by adding strict
requirenents for adm ssion.” Beaver, The residual hearsay
exception reconsidered, 20 Fla St UL R 787, 794-795 (1993).

® Originally, the federal residual hearsay exceptions
were found at FRE 803(24) and FRE 804(b)(5). 1In 1997, the two
rul es were conbi ned and transferred to FRE 807.

" Advi sory comrittee note on FRE 803(24), 56 F R D 183,
320 (1973) (enphasis added).



“new and presently unanticipated situation.’ In fact,
evi dence of second and subsequent corroborative statenents are
specifically contenpl ated and explicitly rejected by the cl ear
| anguage of MRE 803(A)—[i]f the decl arant nade nore than one
corroborative statenent about the incident, only the first is
admissible under this rule.” (Enphasis added.)

When construing a court rule, which includes a rule of
evidence, this Court applies the I egal principles that govern
the construction of statutes. McAuley v Gen Motors Corp, 457
M ch 513, 518; 578 NW2d 282 (1998). Accordingly, we begin with
the plain | anguage of the rule. Wen the | anguage of the rule
i s unanbi guous, we enforce the neaning expressed, w thout
further judicial construction or interpretation. Tryc v
Michigan Veterans' Facility, 451 Mch 129, 135; 545 NW2d 642
(1996) .

The majority treats the residual hearsay exception as if
It read “A statenent not specifically admissible under any of
t he foregoi ng exceptions”® rather than “specifically covered.”
Clearly, the plain | anguage of the rul e does not support such

a readi ng.

8 See al so United States v Dent, 984 F2d 1453, in which,
I n his concurring opinion, Judge Easterbrook noted that United
States v Boulahanis, 677 F2d 586 (CA 7, 1982), treated the
residual exception as if it began “*A statenent not
specifically admissible under any of the foregoing exceptions
. ". Evidence that flunks an express condition of a rule
can come in anyway.”



This Court nade deliberate choices in deciding what
varieties of hearsay would be adm ssible and reflected those
choices in the words of the hearsay exceptions. The I|ine-
drawing efforts reflected in the enunerated hearsay exceptions
are rendered purposeless if hearsay that does not neet the
textual requirenments of a specific hearsay exception is
alternatively admtted under the residual exception.?®

| believe that the trial court erred in allowing the
hearsay testinony to be admtted i nto evidence. Furthernore,
| do not believe that the error was harnl ess. The testinony
of the children at trial was at tinmes vague and i nconsi stent,
and t he physi cal exam nation of the children was i nconcl usi ve.

Wile the alternative construction proffered by ny
coll eagues in the nmajority is a principled one, | believe ny
construction best harnonizes with the actual text of the
evidentiary rule as well as our general and historical
prohi biti on agai nst the adm ssion of hearsay evidence. The
cl ear language of the residual hearsay exception precludes
adm ssibility where the evidence does not neet the specific
textual requirenents of an enunerated hearsay exception

| urge this Court to consider repealing MRE 803(24) and

MRE 804(b) (5).

See Jonakait, Text, texts, or ad hoc determinations:
Interpretation of the Federal Rules of Evidence, 71 Ind L J
551 (1996), who favors a textualist approach to the residual
hear say excepti on.
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